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[A] Why Are We Here?
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Which Mega Contracts?

Trends Report 2016”

https://www2.deloitte.com/za/en/pages/infrastructure-

Addis Ababa
L]

ETHIOPIA

and-capital-projects/articles/construction-trends-

2016.html

DR CONGO



https://www2.deloitte.com/za/en/pages/infrastructure-and-capital-projects/articles/construction-trends-2016.html
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Why Mega Projects & Contracts?

/ THE TANZANIA
DEVELOPMENT VISION
,/ 2025
Ugan da 77 ; ’

Vision 2040
VISIT WEBSITE >

KENYA ' - |
\/|C " 2030 RWANDA

VISION 2020
TOWARDS A GLOBALLY COMPETITIVE FR s
AND PROSPEROUS NATION
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Mega Projects: The East African Race

CRPEREE S BUSINESS DAILY

Home | Video | Word | UK | Business | Tech | Science | Magazine | Entertainment & Arts | Health | World Newsiiare]

" MONEY MARKETS
World = Africa  Asie  Austrelia  Europe  Latin America ~ Midde East  US & Canada

K series Mobile Crushing Plant 50+ -‘\T:Emgm World,s top laVvyerS Vie for

Make your mining business much easier and A T

= slice of East Africa’s mega
contracts

Kenyva had the of megn

Alternate pipelines under consideration

3 2 Z A0 = Proposed Route One (Northern Route). From Houna. throwah Lass Kyooa and Karamoia
A 4 ~ = \ in Uganda, to Kenya's Lokichar and Lama Port
: e A N - Lengthc 1. I20Kms
- IS4 > e 5 cmi S4.5Sb (Sh=iStrillion)
‘ - . ‘7 ) : \\\f\/{;m = '/'}:,1_’ ETHIOPIA —— =
Investment by region \Zm\ S =
» _-:;-—--\-@\Lomcn:rENYA SOMALIA
P L
q- T TSR \\\
St
E N ~eSninyanga
USS482b USS5379b N SXSue :
75 projects 60 projects Us$945b TANZANIA \\\\véranganon

North America Cwrope
99 projects = s
U S$206b AslePacific .:" T e A (Morthern Route)
38 Bo ,}j L - /% —— = Proposed Route Two
ojects b3 5 =

S00km $ ——— (Southem Route)
Midse East 3310 miles, B2 Proposed rofinery
$2 14b Uss 3 50b Propesed Route Two (Southern Route). Fram Hoana through Masaka in Uganda,
34 projects 59 profects through Tenzanie's Bukobe: Chinyanga. Singida to Tanga.
Length: 1. 410Kms
Latin America Africa Cost:  Sa4b(Sh=13trilion)

— == Proposed Route One

E&Y Spotlight on oil and gas megaprojects (2014) (http://www.ey.com/Publication/vwLUAssets/EY-

spotlight-on-oil-and-gas-megaprojects/SFILE/EY-spotlight-on-oil-and-gas-megaprojects.pdf



http://www.ey.com/Publication/vwLUAssets/EY-spotlight-on-oil-and-gas-megaprojects/$FILE/EY-spotlight-on-oil-and-gas-megaprojects.pdf
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Role of ‘Local Counsel’: Local Content, Rules & Public Procurement in Mega Contracts

Home > Zfeature

Danger Of Africa's Mega Projects Freezing Out Local Talent

Apps ) Asne-Sebrme s - (B Smokemee | Efects = @ 1000+ images sbos

Google o coment pue rocusemnens

sctue procurement

PPDA TO PROMOTE LOCAL CONTENT IN PUBLIC PROCUREMENT

Public procurement shoulﬂ empower locel SMEs - The PPRA Website

#5071 public procuremant

promote-local-content-in-public-procurement/ +

LOCAL CONTENT (¢ PUBLIC PROCUREMENT. Prublic Procurement

Nigeria changes procurement law to boost local content - Supply

for public on Public

wsrer e aticer procurement orgl . comtent,

do_new

THE PETROLEUM ACT
(Act No. 21 of 2015)

THE DRAFT PETROLEUM (LOCAL CONTENT) REGULATIONS, 2016
(Made under section 258)

PART | -PRELIMINARY PROVISIONS

These Regulations mey be cited as the Petroleum (Local

Cunmnl) Rl 2016 wad el cogmn s ppsraon o1 . oy o

**Act” means the Petroleum Act, 2015;

“bid rigging” means the manipulation of a bid process by dishonest
conduct;

“canelization” mesns » ollction of businesed thatact togher s o
ingle producer and agree to influence prices for certain

gouds tnd servioss by carol supply through their
production and marketing activi

“oomimon qelification syste mesns s contralized sysen ofpr-
qualified service providers in Tanzania’s petroleum industry
md on their capacities, capabilities and local content
strength to ensble ranking and catcgorization of the service
providers as well as wacking and monitoring their
performance;

“contractor” means @ person who has entered into a petroleum
agreement with the Govemment or TPDC to undertake
petroleum exploration and production activities under the
A~ st raeoy

Cop 4l

“EWURA" means the Energy and Water Utilities Regulatory Authority
established under the Energy and Water Utilities Regulatory
Authority Act, Cap. 414;

“financial services™ means, but not limited to, the business of banking,
any business of a financial nature, the business of a credit
union, insurance business or insurance brokerage, the
business of securities and any business relating to pension
funds

“local company" means a company as defined under section 219(9) of
the Act:

Aoptcsicn 2 These related to “licensee™ means a licensee or a license holder as defined under the
petroleum-
(a) upstream activities; “local conum' means the quantum of composite value added to, or
(b) midstream activities; and reated in, the economy of Tarzania through deliberte
- Ulization of Tanzanian numan nd maierial esources
(c) natural gas downstream axctivities, services in the petroleum operations in order to stimulate
in Tanzania Mainland. lopment of capabiles of Tamaaians o o
fou—— 3. Inthese Regulations, unless the context otherwise requires: eniconkagefocal kivedtaneet ind pactiojpation.

“local content plan” means a forecast of procurcment, employment,
technology transfor and research and  development
opportunities submitted to PURA or EWURA by a
contractor, subcontractor, licensee or allied entity;

“local content performance report” means the assessment and review
of local content plan to ensure compliance with these
regulations;

“midstream activities” means activities related to petroleum
processing,  refining, _ liquefuction,  storage  and
sporiation 1o the point of supply or loading as a

commodity;

“NOC" means the National Oil Company;

“petrulers” means any naaly occuring hydeocacbon, whtter n
gascous, liquid, solid state or any naturally oceurring
mixture of hydrocarbons, whether in a gascous, liquids, or
solid state or mixure of one or more hydrocarbons
whether in a gaseous, liquid or solid state and any other
substance and includes petroleurn that has been returned to
a ratural reservoir, but shall not include coal or any
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Role of Joint Counsel: Local Content, International Opportunity?

Local /
Resident

N

International
/ Foreign
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[B] Bidding: Getting on the Short List
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Bidding: Getting on the Short List - Relationship Building
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Bidding: Getting on the Short List

* Build Exposure  Country N
¢ Build Reputation Government/
National
A, * Donor Funded
Private
- Legal Tender Y,
Directories Notifications
The Business
of Business-
4 Development N

e Legal Network,
¢ Professional
Network
¢ Conference
Network
N\

“Behind every good
lawyer is an
excellent BD team”
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Need Some Numbers?

“On average, each additional hour per
week spent on business development
activities results in an additional
$30,000 in origination revenue.”

http://www.cba.org/cba/practicelink/leadership marketing/wome

N rainmakers.aspx
.,
M ‘/i\i



http://www.cba.org/cba/practicelink/leadership_marketing/women_rainmakers.aspx
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[C] Bidding & Execution: Writing Your Bid




'; o G 417
+ GLOBALISING YOUR PRACTICE - OPPORTUNITIES AND CHALLENGES - ‘V"’ . A
+ Nairobi, 18 - 19 May 2017 BOCS f,g;g;?i#%;

the global voice of
the legal profession’

Bidding: 3 Past Proverbs For “Local” Counsel

Politicking

N

Post-Script
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Bidding & Execution: KYC: Know Your [Potential] Client

http://www.legal500.com/assets/images/roundtable/africa-

Government Risk &
Stability

Backstopping by
Government and
Protections Against
expropriation

Fiscal stability &
change of laws

GRAHAM D. VINTER

PROJECT
el INANCE
;'I

THIRD EDITION

Decommissioning &
Risk

uropean
awyers & 4
oundation


http://www.legal500.com/assets/images/roundtable/africa-roundtable.pdf
The Lawyer - africa-roundtable.pdf
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Bidding & Execution: Understanding the Deal

o Typical legal structure - Parties involved:

Subcontract Public Entity
Subcontractor
for construction
Project Agreement
Project ) Outside
Company Outside creditors
Capital
Subcontractor
for operation Subcontract

Equity Capital

Project

Sponsors
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Bidding & Execution: The role of the local lawyers

Typically separate teams of lawyers (local and international lawyers) for banks, project
company (and project sponsors), public entity (customer)

Resident lawyers are crucial for success, as project is locally realised

Project
management —
step out of
traditional role of
lawyers

Resident
Counsel

(Cooperation
with
international
lawyers &
client)

Other Skills:

e High communication skills

® Responsiveness and
speediness of reaction

e Precise and practical

response — no long analyses
sent to client



* GLOBALISING YOUR PRACTICE - OPPORTUNITIES AND CHALLENGES j‘v’v"’:
* Nairobi, 18 - 19 May 2017 A SC JC

uropean ¥
awyers J& 4
oundation

lawyers & pstice . i .

the global voice of
the legal profession’

5 Key Bid (& Execution) Messages

|”

Message 1: “Local” Knowledge

Cross-border Network /
and use and

=

Real, In-depth Experience

O Project land acquisition

O Environmental

o Community relations, resettlement, human rights (In Tanzania: Policy
Forum, Hakimadini)

Port issues, work/residence permit issues other ‘real’ local issues
Public law issues

Investment laws, cross-border enforcement and BITs

Security laws
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5 Key Bid (& Execution) Messages Cont.

Message 1: “Local” Knowledge (Continued)

People Knowledge

Q Regulators

0 (other market players)
Geographical Knowledge

Legal Knowledge

O Policies (not just laws)
O Draft legislation and change-of law risks

uropean ¥
awyers &
oundation
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5 Key Bid (& Execution) Messages Cont.
Message 2: “International” Standards

Quality &

o Timeliness
Commerciality

Responsiveness Decisiveness
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5 Key Bid (& Execution) Messages Cont.
Message 3: Sector Knowledge
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5 Key Bid (& Execution) Messages Cont.
Message 4: Depth and Breadth

Team leverage

\3

Specialisms

"
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5 Key Bid (& Execution) Messages Cont.
Message 5: Cross-border Capabilities

-~

At i Experience working with l‘
A ILFs

Experience of deals
involving relevant
jurisdictions

Ability to coordinate other
African / network firms
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[D] Executing the Deal
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Executing the Deal: Key Parameters

0 Set realistic timeframes

0 “Be” slide 20, Message 2: “International” Standards

o Effective Communication
Regular updates — demystify the “TIA” myth and “Regulator-wrangling”

Short-form reports (tables, summaries, red-flags) — no long narrative (see example
here)

Proportionality and risk-based analysis
Don’t sit-on-the-fence

Straight language (not legalese)

Team briefings and debriefings

o CP Management (Proactivity, Consents)

o “Etiquette” of mark-ups
0 Holistic View Advice — don’t be overly ‘managed’

o Cement your tombstones


Example Memo -  Electrcity Reg Framework  Tanzania - 2017.05.18.docx
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Executing the Deal: Frequently Encountered Issues

Scope of work/Price
Variations
Penalties for delay

Payment and performance guarantees

\lEGO'“A'I'E
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[E] Closing and Q&A
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